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FAMILY AND MEDICAL LEAVE ACT 
I.
PURPOSE:

To provide leave pursuant to the Family and Medical Leave Act (FMLA) of 1993 and the National Defense Authorization Act of 2008.

II.
SCOPE:

Departmentwide. 

III.
POLICY: 

A.
FAMILY AND MEDICAL LEAVE ACT OF 1993

The Department recognizes that leave may be necessary for family or medical reasons. The following leave of absence policy has been developed to comply with, and will be administered in accordance with, the provisions of Family and Medical Leave Act of 1993 (“FMLA”). FMLA provides the employee with job-protected leave in the event the employee or a qualifying relative has a “serious health condition”, which requires absence(s) from the workplace. 

The National Defense Authorization Act of 2008, which amended the FMLA of 1993, provides FMLA leave for relatives of injured service members or for relatives of those being called to active duty. For more information regarding this type of FMLA leave, please contact the Office of Human Resources prior to use, as the provisions and definitions associated with this type of FMLA leave are different than described herein. 

B.
DEFINITIONS

QUALIFYING RELATIVES

Spouse:
A husband or wife as defined or recognized under State law.

Parent:
A biological parent or an individual who stood in the place of a parent to the employee. Parents-in-law are not included in this definition. 

Child:
A biological, adopted or foster child, a stepchild, a legal ward, or a child of a person standing in place of a parent, who is either under the age of 18, or age 18 or older and “incapable of self-care because of a mental or physical disability.” Note: For the purposes of a “disability”, the condition must be one as defined by the Americans with Disabilities Act, and not temporary in nature. 



SERIOUS HEALTH CONDITION

An illness, injury, impairment, or physical or mental condition that involves:

· Admission to a hospital (inpatient or outpatient), hospice, or residential care facility, including any period of incapacity or subsequent treatment in connection with such care. 

· Continuing treatment by a health care provider for a chronic or long-term health condition that is incurable or so serious that, if not treated, would likely result in a period of incapacity of more than three (3) calendar days. Continuing treatment requires at least two (2) visits to a healthcare provider or one visit and a regimen of continuing treatment. 
Note:  Not all-continuing treatment is FMLA eligible. For example, common colds, the flu, ear aches, upset stomach, minor ulcers, headaches other than migraine, routine dental or orthodontia problems, acne or cosmetic treatments and some plastic surgery, periodontal disease, etc., are examples of conditions that normally (unless complications develop) do not meet the definition of a serious health condition and do not qualify for FMLA leave. Contact the Office of Human Resources (OHR) for a determination.

Lack of an FMLA-qualifying condition does not preclude the use of sick leave; the leave is just not covered under the FMLA.

C.
ELIGIBLE EMPLOYEES

Employees eligible for family and medical leave are those who: (a) have been employed by the State of Missouri for at least twelve (12) months; and (b) have worked at least 1,250 hours during the twelve (12) month period preceding the family or medical leave. The twelve (12) months of employment need not be consecutive; however, the Department will not consider a break in service more than seven (7) years ago. 


An eligible employee may take FMLA for the following reasons:



1. 
For the birth of the employee’s child and to care for the employee’s child after birth, or for the placement of a child with the employee for adoption or foster care and to care for the child thereafter.

The entitlement to leave for the birth or placement of a child for adoption or foster care will expire twelve (12) months from the date of the birth or placement, and leave taken for these reasons must be taken in one continuous period (i.e., not on an intermittent basis), unless otherwise agreed to by the Department. However, if the child has a serious medical condition of his/her own after birth, adoption, or placement in the employee’s care for foster care, then the employee may request FMLA leave for that serious health condition on a continuous or an intermittent basis, as appropriate. 



2. 
To care for the employee’s spouse, son or daughter, or parent, who has a serious health condition.


3. 
Due to the serious health condition of the employee, which makes the employee unable to perform his/her job.

Employees are to utilize FMLA for its intended purposes. Use of FMLA outside its intended purposes might result in disciplinary action, up to and including dismissal. Supervisors who become aware of or have reason to doubt the validity of FMLA or other sick leave usage must immediately report it to OHR through their chain of command. 

If an employee anticipates the possibility of taking FMLA, or if an employee or supervisor has any questions about the application of this policy to a particular situation, contact OHR.


D.
LENGTH OR AMOUNT OF LEAVE

An eligible employee is entitled to no more than a total of twelve (12) weeks of leave (paid or unpaid) or 480 total hours per calendar year period. FMLA is not a separate “pool” of paid leave. 

Any absence or leave of absence taken for any reason that also qualifies for leave under the FMLA for a serious health condition (e.g., workers’ compensation leave, sick leave, annual, state compensatory or federal compensatory time), will be counted as Family and Medical Leave and will be deducted from an employee’s entitlement to twelve (12) weeks of leave under this policy and the FMLA.

Leave taken because of the employee’s or a family member’s serious health condition may be taken on an intermittent or reduced-schedule basis when medically necessary. While the employee is utilizing intermittent FMLA, the Appointing Authority may transfer an employee to an alternative available position for which the employee is qualified, or may temporarily modify the employee’s current position, to better accommodate the employee’s intermittent periods of leave. Such transfers are required to be an “equivalent” position/classification and must always be discussed with OHR prior to implementation. 


E.
EMPLOYEE’S NOTIFICATION TO THE DEPARTMENT

1.
EMPLOYEE’S RESPONSIBILITY:

An employee who expects or anticipates taking FMLA is required to notify his/her immediate supervisor of the date of the commencement and the expected duration of the leave at least thirty (30) days in advance of the leave, or, if the need for the leave is not foreseeable, as soon as possible. 

An employee requesting leave under this policy must submit a completed Health Care Certification form (See Administrative Policy 8.12A; available on the Department’s Intranet and the DHSS website under “Applications and Forms”) to OHR. The employee should not wait for the completed Health Care Certification form before notifying his/her supervisor of the need for leave. OHR can provisionally designate leave as FMLA qualifying pending the receipt of the Health Care Certification form. 

If the employee is seeking leave for a qualifying condition for which the Department has previously provided FMLA leave, the employee must specifically reference the particular reason for the leave or the need for leave.

An employee must follow Department policy when reporting an absence, in accordance with Chapter 8 of the Administrative Manual. FMLA does not negate this responsibility to report an absence from the workplace.
2.
SUPERVISOR’S RESPONSIBILITY:

Supervisors are required to immediately report to OHR all requests for leave or absences that appear to be FMLA qualifying, whether or not the employee specifically mentions or requests FMLA. If the supervisor receives a completed Health Care Certification form, he/she should contact OHR immediately to discuss the situation and forward the form to OHR. There are serious repercussions for a supervisor’s failure to timely report an FMLA-qualifying absence to OHR. The Department and the supervisor can be held legally liable for interference with an employee’s rights under FMLA. 


F.
DESIGNATION OF LEAVE

Requests for leave in excess of five (5) consecutive work days, or forty (40) consecutive work hours, qualifying under the provisions of FMLA, must be accompanied by a Health Care Certification form and designated as FMLA in the Department Electronic Time and Leave Accounting (DELTA) system. 

It is the Department’s responsibility to designate whether leave, paid or unpaid, qualifies as FMLA leave. Even if an employee does not specifically request that an absence be counted as FMLA leave, the Department may so designate the absence if it qualifies as FMLA leave.

The Department may retroactively designate leave as FMLA, when notice is provided to the employee. 


G.
CERTIFICATION

All FMLA medical certifications and re-certifications will be maintained in the employee’s confidential medical file.
1.
EMPLOYEE’S RESPONSIBILITY:

If an employee takes leave in excess of five (5) consecutive work days, or forty (40) consecutive work hours, because of the serious health condition of the employee or the employee’s family member, the Department requires the employee to submit to OHR a Health Care Certification from a health care provider demonstrating the need for medical leave. This certification must be provided within fifteen (15) days of the Department’s request. Failure to provide such certification upon request may result in a denial or delay of leave, and may subject the employee to discipline and termination for excessive absenteeism under the Department’s attendance policy. If the physician charges a fee for providing the medical documentation required by this policy, the employee is responsible for payment of such fee.

If the certification provided is insufficient, the employee will be provided with a written explanation of the deficiencies in documentation. The employee is responsible for contacting his/her physician for the required information. The employee has fifteen (15) calendar days to provide an updated certification form to OHR. Failure to provide a thorough certification may result in denial of FMLA. 
OHR may require employees to submit additional Health Care Certification forms from time to time, depending on the circumstances of their leave. Employees who are approved for intermittent FMLA leave for their own or a qualifying relative’s chronic health condition will be required to provide an updated Health Care Certification form at the beginning of each calendar year, if the need for FMLA will be continuing. 
If an employee has been on an extended medical leave and the Health Care Certification form does not have a specific date for return to work, the employee must submit a physician’s statement to his/her supervisor no less than one week, or as soon as practicable, prior to the return to work date indicating the date of return and a fitness-for-duty statement. If an employee wishes to return earlier than the documented date of return, the employee must submit to his/her immediate supervisor a fitness-for-duty statement which also indicates the date of return as soon as practicable. If an extension is needed, a new Health Care Certification form will be required no less than one (1) week prior to the previously documented date of return to work. 

If the health care provider places restrictions on the employee, the employee must provide such documentation to his/her supervisor at least three (3) working days prior to the return to work date and complete a workplace adjustment or accommodation request pursuant to Administrative Policy 3.3. 

For the purposes of leave as a result of adoption, a written statement from the adoption agency indicating the amount of leave will be required in lieu of a Health Care Certification. 

For the purposes of leave as a result of placement of a foster child, a written statement from the Department of Social Services, Children’s Division Circuit Manager or Children’s Service Supervisor indicating the date of placement and probable duration of placement is required. If leave is needed for an FMLA-qualifying medical condition for the child, a Health Care Certification will be needed as well. “Foster Child” may be used in lieu of child’s name to protect confidentiality of the child. 

Employees should be aware that a supervisor may require a health care provider’s statement verifying the employee can perform the essential functions of the job if the supervisor has reason to believe an employee is unable to perform his/her duties. 

2.
SUPERVISOR’S RESPONSIBILITY:

Supervisors should first discuss situations in which they want to request a health care provider’s statement from an employee with OHR before proceeding with such action. 

Supervisors and managers may be copied on correspondence related to FMLA sent to the employee, and this correspondence should be considered confidential. Supervisors should use extreme caution when discussing medical issues with an employee, and are not authorized to confer with the health care provider regarding the health condition of the employee or a qualifying relative on the employee’s behalf. Questions should be directed to OHR.


H.
INSURANCE PREMIUMS

During the employee’s FMLA absence, the Department will continue to provide group health care insurance coverage for the employee; however, the employee will remain personally responsible for paying the employee’s portion of the insurance premium. The premium amount will continue to be deducted from the employee’s paycheck, unless the employee is placed on leave of absence, in which case the employee will be direct billed for the premium amount. Once the employee exhausts the 480 hours allowed under the provisions of FMLA, the employee will be responsible for paying Missouri Consolidated Health Care Plan the insurance rate listed in the state enrollment guide.


I.
USE AND ACCRUAL OF PAID LEAVE

During an FMLA-qualifying absence provided under this policy, an employee will be required to use FMLA concurrently with his/her accrued and unused paid annual, sick, and state or federal compensatory time or leave without pay. 

If an employee has exhausted all of their accrued paid leave and continues to be on leave for a period exceeding one (1) pay period, the employee may be placed on a Leave of Absence Without Pay to ensure accurate reporting in the Department’s time accounting and SAM II payroll systems. Since this “Leave of Absence Without Pay” status is a technical adjustment based on accounting system requirements, it is not the same as other Leaves of Absence Without Pay approved by the Appointing Authority. Therefore, this technical leave of absence requires no action by the employee.

During FMLA leave, an employee may accrue pro-rated annual and sick hours if he/she is in pay status a minimum of forty (40) hours during the pay period; and if in pay status less than forty (40) hours during the pay period, the employee will not receive accrual. The payroll system calculates an employee to be in pay status for fewer than 40 hours if the employee has more than 46 hours and 40 minutes of leave without pay during the pay period.  

If there is a holiday during the period in which the employee is coding to FMLA, then the employee will receive holiday pay only if any portion of leave taken the day prior to or immediately following the holiday is coded to paid leave. 
Further, if an employee is absent due to an FMLA reason during a full workweek which contains a holiday, the employee is required to code 1FMHL in DELTA on the holiday. This absence will be deducted from the employee’s entitlement to twelve (12) weeks of leave under this policy and the FMLA. If an employee works any portion of the workweek containing the holiday, no code is required in DELTA for the holiday. If in Leave Without Pay (LNP) the day before and after a holiday, then use Leave Without Pay – Self/FMLA (LNPSF) or Leave Without Pay – Family/FMLA (LNPFF) on holiday in DELTA.
An employee will not lose any benefit accrued prior to the start of the leave, except for any accrued paid time that is actually used and paid during the leave.

J. LEAVE CODING

Once a qualifying condition has been established, the employee (or the employee’s supervisor if the employee is unavailable) will document the FMLA absence in DELTA. Supervisors shall ensure that all leave taken for an FMLA-qualifying condition is coded appropriately for the employee under his/her supervision. Any questions regarding leave coding should be directed to OHR. 


K.
NON-DISCRIMINATION

The Department does not discriminate against employees or prospective employees who use FMLA leave or who exercise their rights under the FMLA. Additionally, the Department does not consider the taking of FMLA leave to be a negative factor when making any employment decision, including but not limited to hiring, promotion, demotion, transfer, or disciplinary action. Information regarding the use of FMLA shall not be included in any performance documentation, such as Performance Logs, Work Plans, or Performance Appraisals. 
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